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FI NAL CORDER

Pursuant to notice, a formal hearing was conducted in these consoli dated
cases on Decenber 13 and Decenber 17, 1991 before J. Stephen Menton, a duly
designated Hearing O ficer of the Division of Adm nistrative Hearings. The
heari ng was conducted by tel ephone with the Hearing Oficer in his office in
Tal | ahassee, counsel for Respondent, Departnent of Conmmunity Affairs ("DCA",) in
their office in Tall ahassee, and counsel for Petitioner, Donald L. Berg, and
counsel for Intervenor, the City of Key West (the "GCty",) in Key Wst.

APPEARANCES

For Petitioner: Andrew W Tobin, Esquire
Matt son & Tobin
Post O fice Box 586
Key Largo, Florida 33037

For Respondent: Katherine Castor
Assi stant CGeneral Counsel
David L. Jordan
Assi stant CGeneral Counsel
Department of Community Affairs
2740 Centerview Drive
Tal | ahassee, Florida 32399-2100

For Intervenor: Leslie K Dougall
Assistant City Attorney
City of Key West
Post O fice Box 1409
Key West, Florida 33041-1409

STATEMENT OF THE | SSUES

The issues to be resolved in these consolidated cases are whet her DCA's
Emergency Rule 9JER-91-3, Florida Adm nistrative Code, and proposed Rule 9J-



22.014 should be invalidated pursuant to Sections 120.56 and 120.54(4), Florida
Statutes, respectively.

PRELI M NARY STATEMENT

On Septenber 3, 1991, the City adopted O di nance 91-25, (the "O di nance")
whi ch provided for a 180 day noratoriumon certain developnment in the Gty. The
City is designated as an Area of Critical State Concern pursuant to Rule 28-36,
Fl orida Adm nistrative Code. Accordingly, ordinances regulating |and devel opnment
do not take effect unless DCA approves them"by rule" as set forth in Section
380. 0552(9), Florida Statutes. The Ordinance provided that the 180 day
nor at ori um woul d begin on the effective date of the adm nistrative rule
approvi ng the Ordinance.

On Septenber 18, 1991, DCA filed a rule packet for Emergency Rule 9JER-91-
3, Florida Adm nistrative Code, (the "Emergency Rule") with the Secretary of
State. The Emergency Rul e becanme effective on the date of filing and approved
the Ordi nance. On Cctober 10, 1991, DCA filed a rule packet for proposed rule
9J-22.013 (the "Proposed Rule") with the Secretary of State. The Notice of
Proposed Rul e 9J-22.013 appeared in the Cctober 18, 1991 edition of the Florida
Admi ni strative Wekly. On October 24, 1991, DCA filed a Notice of Change with
the Secretary of State stating that the correct nunber for the proposed rule was
9J-22.014, since 9J-22.013 had al ready been used. The Notice of Change appeared
in the Novenmber 1, 1991 edition of the Florida Adm nistrative Wekly.

In a Petition for Administrative Hearing dated Novenber 5, 1991 and filed
with the Division of Adm nistrative Hearings ("DOAH') on Novenmber 6, 1991,
Petitioner chall enged the Proposed Rul e pursuant to Section 120.54, Florida
Statutes. Simlarly, in a Petition for Formal Adm nistrative Hearing dated
Novenber 12, 1991 and filed with DOAH on Novenmber 13, 1991, Petiti oner
chal | enged the Enmergency Rule pursuant to Section 120.56, Florida Statutes. The
chal l enge to the Proposed Rul e was assi gned DOAH Case No. 91-7243RP and the
chal l enge to the Emergency Rul e was assi gned DOAH Case No. 91-7283RP. Both
cases were originally assigned to Hearing Oficer WlliamF. Quattlebaum who
entered an Order of Consolidation on Novenber 18, 1991. On Decenber 5, 1991,
Hearing Oficer Quattl ebaumentered an Order Granting Petition to Intervene with
respect to a Petition to Intervene filed by the City of Key West on Decenber 3,
1991.

As set forth in an O der Denying Petitioner's Mtion for Change of Venue
and Establishing Requirements for Tel ephonic Hearing entered by Hearing Oficer
Quat t| ebaum on Decenber 6, 1991, the hearing was schedul ed to be conducted
tel ephonically. The parties agreed upon a procedure for adm nistering oaths to
each of the witnesses. Prior to the hearing, the cases were transferred to
Hearing Oficer J. Stephen Menton, who conducted the hearing by tel ephone as
schedul ed.

At the outset of the hearing, DCA advised that the Energency Rul e was
scheduled to expire in the i mMmediate future and DCA i ntended to adopt anot her
Enmer gency Rul e upon the expiration of the chall enged one. The parties
stipulated that the Final Order entered in this case would be binding on DCA
wi th respect to subsequently promul gated energency rules that were identical to
the Emergency Rule in this case and that were adopted during the pendency of
this proceeding.1

During the hearing, Petitioner presented the testinony of five wtnesses:
Theodore C. Strader, city planner for the Gty of Key West; Petitioner Donald L.



Berg; Ray Capas, an expert in real estate valuation in the Gty of Key West;
David Ornstein, an expert in conprehensive planning; and Janes L. Quinn, who is
enpl oyed by DCA as the adnministrator of the Area of Critical State Concern

Pr ogram

The City recalled M. Strader and qualified himas an expert in municipa
pl anning. DCA presented the testinony of Tricia Wenn, a planner enployed by
DCA, and recalled Janes L. Quinn. Both Ms. Wenn and M. Qinn were qualified
and accepted as experts in conprehensive planning.

Prior to the hearing, the parties filed a Prehearing Stipul ati on which
identified the exhibits that each of the parties intended to use during the
hearing. The parties stipulated to the authenticity of all the exhibits listed
in the Prehearing Stipulation and agreed to use the nunbering systemfollowed in
the Prehearing Stipulation. During the hearing, Petitioner noved twenty one
exhibits into evidence, Exhibits A1, A-3, A4, A5 A6, B-1 through B-15, and
C-4 on the Prehearing Stipulation list, all of which were accepted. The City
noved seventeen exhibits into evidence, CG1 through C 17, all of which were
accepted. Most of the exhibits listed by DCA in the Prehearing Stipulation were
of fered into evidence by Petitioner. DCA did not offer any other exhibits into
evi dence. During the hearing, DCA conplained that it had never been provi ded
with a copy of Exhibit A-1, which was offered into evidence by Petitioner. As
not ed above, the Exhibit was accepted into evidence. DCA was instructed to file
a Motion to Supplenment the Record if, upon receipt of the Exhibit, it determ ned
that some evidentiary response was necessary. No such Mtion has been filed.

A transcript of the hearing has been filed. Al parties have submtted
proposed final orders. A ruling on each of the parties' proposed findings of
fact is included in the Appendix attached to this Final O der

FI NDI NGS OF FACT

Based upon the oral and docunentary evi dence adduced at the final hearing
and the entire record in this proceeding, the follow ng findings of fact are
made:

1. DCA is the state | and planning agency with the power and duty to
exerci se general supervision over the adm nistration and enforcenent of
Chapter 380, Florida Statutes, including Areas of Critical State Concern, and
all rules and regul ati ons promnul gated t hereunder. See, Section 380.031(18),
Fl orida Statutes.

2. The Cty of Key West is in the Florida Keys Area of Critical State
Concern. See, Section 380.0552(3), Florida Statutes and Rule 27F-8, Florida
Adm ni strative Code.

3. Since the Gty is inthe Florida Key's Area of Critical State Concern
Cty ordi nances regul ating | and devel opment do not take effect until DCA
approves them"by rule." See, Section 380.0552(9), Florida Statutes. See
al so, Section 380.05(6), Florida Statutes (which provides that no proposed
| and devel opnent regulation in an Area of Critical State Concern shall becone
effective until DCA has adopted a rul e approving such regul ation.)

4. In pertinent part, Section 380.0552, Florida Statutes provides:

380. 0552 Fl orida Keys Area; protection and desi gnation
as area of critical state concern.--



(7) PRINCI PLES FOR GUI DI NG DEVELOPMENT. - - St at e,

regi onal, and |l ocal agencies and units of governnment in
the Florida Keys Area shall coordinate their plans and
conduct their prograns and regul atory activities
consistent with the principles for guiding devel oprment
as set forth in chapter 27F-8, Florida Adnministrative
Code, as amended effective August 23, 1984, which
chapter is hereby adopted and incorporated herein by
reference. For the purposes of review ng consistency
of the adopted plan or any anmendnents to that plan wth
the principles for guiding devel opment and any
anendments to the principles, the principles shall be
construed as a whole and no specific provision shall be
construed or applied in isolation fromthe other

provi sions. However, the principles for guiding

devel opnent as set forth in chapter 27F-8, Florida
Admi ni strative Code, as anended effective August 23,
1984, are repealed 18 nonths fromJuly 1, 1986. After
repeal, the follow ng shall be the principles with

whi ch any plan anendnments nust be consistent:

(a) To strengthen | ocal governnent capabilities for
managi ng | and use and devel opment so that |oca
government is able to achieve these objectives w thout
the continuation of the area of critical state concern
desi gnat i on.

(b) To protect shorelines and marine resources,

i ncl udi ng mangroves, coral reef formations, seagrass
beds, wetlands, fish and wildlife, and their habitat.
(c) To protect upland resources, tropical biologica
communities, freshwater wetlands, native tropica
vegetation (for exanple, hardwood hamobcks and

pi nel ands), dune ridges and beaches, wildlife, and
their habitat.

(d) To ensure the maxi num wel |l -being of the Florida
Keys and its citizens through sound econonic

devel opnent .

(e) To limt the adverse inpacts of devel opnent on the
quality of water throughout the Florida Keys.

(f) To enhance natural scenic resources, pronote the
aest hetic benefits of the natural environnment, and
ensure that devel opment is conpatible with the unique
historic character of the Florida Keys.

(g) To protect the historical heritage of the Florida
Keys.

(h) To protect the value, efficiency, cost-

ef fecti veness, and anortized life of existing and
proposed maj or public investnents, including:

1. The Florida Keys Aqueduct and water supply
facilities;

2. Sewage collection and disposal facilities;

3. Solid waste collection and di sposal facilities;

4. Key West Naval Air Station and other mlitary
facilities;

5. Transportation facilities;

6. Federal parks wildlife refuges, and marine

sanct uari es;



7. State parks, recreation facilities, aquatic
preserves, and other publicly owned properties;
8. City electric service and the Florida Keys Co-op
and
9. Oher utilities, as appropriate.
(i) Tolimt the adverse inpacts of public investnents
on the environnental resources of the Florida Keys.
(j) To make avail abl e adequat e affordabl e housing for
all sectors of the popul ation of the Florida Keys.
(k) To provide adequate alternatives for the
protection of public safety and welfare in the event of
a natural or man-nade disaster and for a post-disaster
reconstruction plan
(1) To protect the public health, safety, and welfare
of the citizens of the Florida Keys and maintain the
Fl ori da Keys as a unique Florida resource.

* * *
(9) MODI FI CATI ON TO PLANS AND REGULATI ONS. - - Any | and
devel opnent regul ation or elenment of a | ocal
conprehensive plan in the Florida Keys Area may be
enact ed, amended, or rescinded by a | ocal governnent,
but the enactnent, anmendnent or rescission shall becone
ef fective only upon the approval thereof by the state
| and pl anni ng agency. The state |and pl anni ng agency
shall review the proposed change to determne if it is
in conpliance with the principles for guiding
devel opnent set forth in chapter 27F-8, Florida
Admi ni strative Code, as anended effective August 23,
1984, and shall either approve or reject the requested
changes within 60 days of receipt thereof. Further
the state | and pl anni ng agency, after consulting with
the appropriate | ocal government, may, no nore often
than once a year, recommend to the Adm nistration
Conmi ssion the enactnment, anendnent, or rescission of a
| and devel opnent regul ation or el enent of a | ocal
conprehensive plan. Wthin 45 days follow ng the
recei pt of such recomendation by the state | and
pl anni ng agency, the conm ssion shall reject the
recomendati on, or accept it with or wthout
nodi fication and adopt it, by rule, including any
changes. Any such | ocal devel opnment regul ation or plan
shall be in conpliance with the principles for guiding
devel opnent. (Enphasis supplied.)

5. In sum any |land devel opnent regul ati ons adopted by the City must be
submtted to DCA for approval or rejection pursuant to Section 380.0552(9).
Such regul ati ons becone effective when approved by DCA. In evaluating an
Ordi nance submitted pursuant to Section 380.0552(9), DCA will ook to the
Principles for CGuiding Devel oprment found in Section 380.0552(7), Florida
Statutes. DCA is directed to approve a proposed ordinance if it is in
conpliance with the Principles for Guiding Devel opnent; conversely, DCA is
wi t hout authority to approve a proposed amendnent which is not in conpliance
with the Principles for Quiding Devel opnent.

6. On Septenber 3, 1991, the City adopted O dinance 91-25 (the
"Ordi nance") which provides for a 180 day noratoriumon certain devel oprment
activities in the Cty. The Odinance prohibits



...the approval of Conmmunity I nmpact Assessnent
Statements and site plans for projects falling within
the scope of the city's ClAS ordi nance, where the
proposed density or intensity of use is inconsistent
with the permtted density or intensity under the
future |l and use map of the city's pendi ng conprehensive
plan or the property is situated in an area desi gnated
as coastal high hazard or wetlands on the Future Land
Use Map of the G ty's pending conprehensive | and use

pl an. ..

7. A building noratorium such as that set
forth in the Ordinance, constitutes a | and devel opnent regul ati on as defined in
Section 380.031(8), and Rule 28-20.19(4), Florida Adm nistrative Code.
Therefore, the noratoriumcould not take effect until approved by DCA by rule.

8. A Community |npact Assessnent Statenent
("CAS"), as defined in Section 34.04, Key West Code, describes expected inpacts
of proposed devel opment on specified City resources and infrastructure. Wiile a
CIAS is not a devel opnent order, the City requires a CIAS as a precondition to
the granting of a building permt for nost large projects in the Gty. A
devel oper is required to submt a CIAS for a proposed residential or hotel/notel
devel opnent of ten or nore habitable units or a proposed conmercial devel opnment
of 10,000 square feet or nore. A CIAS is intended to ensure that the inpacts a
proposed project will have upon public facilities and the social and economc
resources of the comunity are considered in the planning process and to avoid
surprises during the planning process. The Cty will reject a CIAS that it
finds to be inconplete or m sl eading.

9. The Cty Conmission held its first hearing on the O di nance on June 18,
1991. At least five public hearings before the City Conm ssion were held prior
to the City's adoption of the O dinance.

10. The 1981 City of Key West Conprehensive Plan (the "Existing
Conprehensive Plan") sets forth certain parameters and standards for the
i ssuance of devel opnent orders. The Existing Conprehensive Plan has been
approved by the Adm nistration Conm ssion in Chapter 28-37, Florida
Admi ni strative Code. The Gty of Key West |and devel opnent regul ati ons and
certain anendnments to the Existing Conprehensive Plan have been approved by DCA
in Chapter 9J-22, Florida Adm nistrative Code. The City is required by the

States's growth managenent statute, Part Il of Chapter 163, Florida Statutes, to
submt to DCA a new conprehensive plan. Since the City is in an Area of
Critical State Concern, the new conprehensive plan will not take effect until it

is approved by DCA by rule. The Existing Conprehensive Plan remains in effect
until a new plan is adopted.

11. At the tinme the O dinance was adopted, the Gty was in the process of
preparing a new conprehensive plan to guide future devel opment. By adopting the
nmoratorium the City sought to provide itself with an opportunity to effectively
i npl enent a new conprehensive pl an.

12. The Gty submitted a proposed new conprehensive plan (the "Pending
Conprehensive Plan") to DCA on Decenber 2, 1991. DCA and the City are currently
i nvol ved in negotiations over whether the Pendi ng Conprehensive Plan is in
conpliance with the state's growt h nanagenent |aw, Chapter 163, Florida



Statutes, and the rules pronul gated thereunder, Rule 9J-5, Florida
Adm ni strative Code.

13. The Pendi ng Conprehensive Plan was still in the draft stages at the
time the Ordi nance was adopted. As indicated above, the City adopted the
nmoratoriumfor projects requiring a CIAS in an effort to ensure that the City
woul d be able to effectively inplenent a new conprehensive plan. The Gty is
faced wi th numerous devel opnent-rel ated problens which it attenpts to address in
t he Pendi ng Conprehensive Plan. These probl ens include:

A Water Quality

1. Water Resources - The City draws all of its water fromthe Biscayne
Aquifer. The water is punped fromwellfields on the mainland in Dade County and
is transported through a single pipe to Monroe County to provide water to the
Fl ori da Keys population. Wile there is no i mediate problemw th the
availability of water for the Gty, the Florida Keys Aqueduct Authority and the
South Florida Water Managenment District (SFWWD) are in the process of preparing
a water supply plan for Dade County and the Keys. These agencies recently
informed all Monroe County | ocal governnents that they are approaching the limt
of water that can be supplied fromthe aquifer and it is expected that there
will be limtations on any further increases in consunption and/or consunptive
use permts. The City and DCA contend that the noratoriumwll help the City to
effectively anal yze and address these issues in its new conprehensive plan
Chapter 4 of the Pendi ng Conprehensive Plan would require the City to develop a
pl an for potable water resources, including replacenent of the aging water main,
providing for energency supplies, and enphasizing the need to conserve water.

2. Sewer System - Sewage treatment in the City of Key West is a serious
problem The treated effluent is currently dunped into the Atlantic Ccean and
has been inplicated in the degradation of the environnmentally sensitive and
uni que coral reefs. Chapter 4 of the Pendi ng Conprehensive Plan woul d direct
the City to substantially inprove its wastewater treatment |evel of service
prevent systeminfiltration, fix |eaky pipes, and reduce the pollution of the
surroundi ng wat ers.

3. Stormmater Runoff - The waters surrounding the island of Key West have
been desi ghated Qutstanding Florida Waters, pursuant to Chapter 403, Florida
Statutes. The runoff generated by rains in the Gty is currently channeled into
these waters either directly or via canals. The Existing Conprehensive Pl an
does not contain extensive gui dance regarding stormwvater runoff. Chapter 4 of
t he Pendi ng Conprehensive Plan would direct the City to conduct a half mllion
dol l ar study over the next two years to exam ne, devel op, and inplenent a
stormnvat er nmanagenent plan. Section 4-2.1(d) of the Pendi ng Conprehensive Pl an
woul d al so require inproved |levels of service for stormwater runoff.

B. Hurricane Evacuation - The evacuation of people out of the Florida Keys
during a hurricane is an inportant elenent in the planning process for the City.
The Existing Conprehensive Plan does not provide any standards for hurricane
evacuation. Chapter 2 of the Pendi ng Conprehensive Plan requires the Cty of
Key West to devel op a feasible hurricane evacuation plan and coordinate its
i npl enentation with the County. The City has taken no action on this directive
to date.

A nodel is being devel oped within the Monroe County Conprehensive Plan for
the safe evacuation of residents fromthe Florida Keys. The nodel w Il include
updat ed i nformati on based upon the Pendi ng Conprehensive Plan. The inclusion of



new devel opment into the nodel is conplicated. By tenporarily limting new
devel opnent, the City can provide nore certainty to this planning process.

C. Wetlands and Environnmental Protection - The Pendi ng Conprehensive Pl an
seeks to strengthen and clarify the Existing Conprehensive Pl an provisions
regardi ng wetl ands and habitat protection by reducing densities within wetlands,
salt ponds, and coastal high hazard areas and requiring the adoption of anmended
| and devel opnent regul ati ons which extensively inprove the Gty's environnenta
protection requirenents.

D. Residential Housing and Conversion to Transient Units - There have been
a significant nunber of conversions fromresidential to transient units (hotels,
nmotel s, and other tourist accomobdations) in the City during the | ast severa
years. The increase in "transient" persons exacerbates the strain upon public
facilities, especially transportation facilities. The Existing Conprehensive
Plan offers little protection to residential areas fromcomercial and
transient intrusion. The Future Land Use El enent of the Pending Conprehensive
Plan attenpts to guide and plan the | ocations of conversions.

E. Transportation - Many roads in the City are currently operating at poor
| evel s of service, including U S. Hghway 1, the main arterial roadway in the
City. The Gty has never had a specific plan to inprove the |levels of service.
The City is required under the growh managenent statute (Chapter 163) to
provi de adequate |levels of service on the roads within the Cty. Chapter 2 of
t he Pendi ng Conprehensive Plan proposes to inplenent an extensive traffic
circul ation systemover the next twenty years which will include roadway
i nprovenents, revised |levels of service, and nonnotorized transportation
provi si ons.

F. Solid Waste - Currently, the Gty's solid waste is disposed at a | oca
landfill. The City's solid waste disposal facility is currently operating under
a year old consent order that directs the facility to be closed within three
years. The Existing Conprehensive Plan states that the City is to provide
adequate public facilities, but does not explain what constitutes "adequate"

The Existing Conprehensive Plan does not provide a plan for the inpending
cl osure. The Pendi ng Conprehensive Plan would require the City to provide the
funding for solid waste disposal inprovenents.

14. The clear goal of the Ordinance was to delay the approval of certain
CIAS applications, site plans and building pernmits for 180 days while work
continued on the Pendi ng Conprehensive Plan. The Gty contends that the
moratoriumw Il help it to effectively inplenent the policies which it
anticipates will be incorporated in the new conprehensive plan when it is
finally in place. The Odinance provided that the 180 day noratorium woul d
begin on the effective date of the adm nistrative rule approving the O dinance.
The City and DCA were concerned that normal admnistrative rul emaking tine
peri ods woul d defeat the purpose of the Ordinance. Normal rul emaki ng pursuant
to Section 120.54, Florida Statutes, generally takes between 90 to 120 days.

15. Many | ocal governnents experience a significant increase in
devel opnent proposals imediately prior to the adopti on of a new conprehensive
pl an. Many of these proposals are pronpted by a fear as to the inpact of the
new plan and seek to acquire vested rights under the old plan. The Cty and DCA
were concerned that such an increase in devel opnent proposals mght conplicate
t he pl anni ng process by rendering sone aspects or assunptions of a new plan noot
before the plan could even be adopted. Moratoria are frequently used by | ocal



governments in order to conplete an effective conprehensive plan w thout the
need for changes.

16. In the year inmedi ately proceedi ng the adoption of the Pendi ng
Conprehensive Plan by the City Conm ssion (from Septenber 1990 t hrough Septenber
1991), the City received seven CIAS applications. No ClAS applications had been
received during the year prior. The Cty contends that many of the 1990/ 1991
applications were notivated by an attenpt to obtain vested devel opnent rights.
However, no persuasive evidence to support this specul ation was presented.

17. The Gty Commi ssion did not consider any reports, studies or other
data in connection with the enactnent of the Ordinance. At the tine the
Ordi nance was adopted, the Gty Comm ssion did not nake any specific
determ nations that there were any i medi ate dangers to the public health,
safety or welfare of the conmunity nor was the Ordi nance enacted as an energency
or di nance.

18. After its adoption by the City Comni ssion, the O dinance was
transmtted to DCA on Septenber 5, 1991 for approval pursuant to Section
380. 0552(9), Florida Statutes. The only information transmtted to DCA was a
copy of the Ordinance.

19. As indicated above, the Cty and DCA were concerned that nornal
adm ni strative rul emaking tine periods woul d defeat the purpose of the City's
Ordinance. The Gty Planner contacted DCA to request approval of the O dinance
by emergency rule. The City Planner and DCA concurred in the conclusion that
t he purpose of the Odinance woul d be defeated if it was not i mediately
i mpl enent ed.

20. The Gty Comm ssion did not specifically ask or authorize the City
Pl anner to request DCA to enact the O dinance by energency rule.

21. The Gty's concerns included, anpobng other things, that the conversions
of residential properties to transient tourist acconmodati ons woul d accel erate
during the process of finalizing the Pending Conprehensive Plan. In addition
the City expects that its new conprehensive plan will reexam ne the densities in
coastal high hazard areas. By adopting a noratorium the Gty sought to insure
that any new devel opments will conmply with the new densities ultinmately adopted.

22. On Septenber 18, 1991, DCA filed the rule packet for the Enmergency
Rule with the Secretary of State and the Emergency Rul e becane effective on that
date. DCA did not prepare an econom c inpact statenent for the Emergency Rule.
The rul e packet consisted of: (a) a Certification O Energency Rule; (b) the
Notice OF Emergency Rule; (c) a Statement O The Specific Facts And Reasons For
Fi ndi ng An | medi ate Danger To The Public Health, Safety And Wl fare, (the
"Statement of Specific Reasons”) and (d) a Statenent of the Agency's Reasons for
Concl udi ng that the Procedure Used Is Fair under the Circunstances (the "Agency
Concl usi ons").

23. The Notice of Enmergency Rul e appeared in the Septenber 27, 1991
edition of the Florida Adm nistrative Wekly.

24. In the Statenent of Specific Reasons, DCA concl uded that:
...Cenerally, a [conprehensive] plan revision process

stinul ates an accelerated rate of permt requests.
Accel erated permtting including the acquisition of



vested rights during a planning period will severly
erode the City's ability to effectively revise and

i npl enent the conprehensive plan. Such accel erated
devel opnent will also lead to further deterioration of
current hurricane evacuation clearance tine for the
City. This action will increase the existing potenti al
for loss of life and injury to person [sic] and
property, will cause further deterioration of |evel
[sic] of service on existing roadways and will lead to
irreversi ble environnental degradation. Therefore this
rul e nust be adopted by energency procedures because of
the potential imediate danger to the public health,
safety and wel fare.

25. In the Agency Concl usions, DCA concl uded:

The energency rul emaking is fair because (1) it

i medi atel y approves the ordi nance as adopted by the
Cty of Key West Commi ssion and (2) normal rul emaking
woul d nmoot the intent of the adopted ordi nance since
the Gty of Key West would be required to continue
accepting applications for building permts, site

pl ans, of [CIAS s] covering work projects or both, as
set forth in Section 2 of ordinance 91-25 until the
Departnent's rul e approving the ordi nance becones
effective.

26. DCA's Statenment of Specific Reasons was not reviewed or discussed with
the City or its planner prior to its preparation

27. In deciding to promul gate the Emergency Rule, DCA considered the mgjor
public facilities and natural resource problens confronting the Gty and the
City's proposed strategy to deal with these problens in the Pending
Conpr ehensi ve Plan. DCA concluded that an i medi ate danger to the public
heal th, safety, and welfare currently exists within the Gty justifying the
approval of the Ordinance by energency rule. The evidence clearly indicates
that the City is facing many significant problenms froma planning perspective.
Petitioner contends, however, that there is no evidence that any of those
probl ens present an "imediate" threat to the public health, safety or welfare.
For the reasons set forth in the Conclusions of Law below, this contention is
rej ected.

28. On Cctober 10, 1991, DCA filed a rule packet for the Proposed Rule
with the Secretary of State. The rule packet consisted of the Notice O
Proposed Rul e 9J-22.013, the Estimte of Economic Inpact on Al Affected Persons
(the "EIS",) a Statenent of the Facts and Circunstances Justifying Proposed Rul e
9J-22.013 (the "Statenent of Facts"), a summary of the Proposed Rule, a
Conparison with Federal Standards, a Statenment of |npact on Small Busi ness and
the text of the Proposed Rule.

29. The Notice of Proposed Rule 9J-22.013 appeared in the Cctober 18, 1991
edition of the Florida Admi nistrative Wekly. On Cctober 24, 1991, DCA filed a
Noti ce of Change with the Secretary of State, stating that the correct nunber
for the Proposed Rule was 9J-22. 014, since 9J-22.013 had al ready been used. The
Noti ce of Change appeared in the Novenber 1, 1991 edition of the Florida
Admi ni strative Wekly.



30. DCA did not consider any appraisals, data, reports or other studies
concerning the econonic inpact that could result fromthe inposition of a
nmoratorium Instead, DCA foll owed the approach it had used in approving prior
ordi nances enacted by the City and concluded that its role in review ng the
Ordi nance for conpliance with the Priniciples Guiding Devel opnent did not
requi re an exam nation of the econom c inpact of the underlying policy decisions
reached by the Gty Conm ssion in adopting the O dinance.

31. The EIS states that:

Costs and benefits will occur as a result of this
ordi nance and were considered by the City prior to
adopti on of the ordi nance.

32. The Gty did not provide any information to DCA on the economc
i npacts of the Ordinance or on the inpact of the O dinance on the val ue of
properties affected by it. The evidence was unclear as to the extent to which
the Gty Conm ssion considered economic inpacts in deciding to adopt the
O di nance.

33. Several public hearings were held in connection with the adoption of
the Ordi nance and DCA assuned that interested parties had an opportunity to
express their concerns regardi ng the econom c inpact of the O dinance at these
hearings. DCA did not inquire as to the nunber of projects under review by the
City at the tine the Ordinance was passed nor did it seek a determ nation as to
whet her any projects with vested rights were affected by the O di nance.

34. The Gty Planning Departnent has retained a consultant, as required by
the Ordi nance, to conduct an econom ¢ study of existing conditions and
projections for future growth. The purpose of this study is to assist in
devel opi ng future anmendnments to the Ordi nance. The study is not final and was
not considered by the Key West City Commi ssion when the O di nance was enact ed.

35. DCA concluded that the proposed noratorium adopted by the Key West
City Conm ssion was consistent with the Principles for Quiding Devel opnment.
Theref ore, DCA concl uded that Section 380.0552 required it to approve the
Ordi nance. Petitioner has not presented any persuasive evidence to establish
that the Ordinance is in any way inconsistent with the Principles for Quiding
Devel opnent .

36. Petitioner owns 6.8 acres of vacant real property on Atlantic
Boul evard in the GCty. He purchased the property in 1974 with the intent to
develop it.

37. Petitioner's property is located in an R 2H zoning district. The
City's future |l and use map designates Petitioner's property as multi-famly.

38. Petitioner has spent approxi mately $71,000.00 to hire architects,
engi neers, surveyors, planners, biologists and attorneys to aid himin preparing
to devel op the subject property.

39. In 1989, Petitioner submtted applications for a Departnent of
Envi ronnental Regul ati on Surface Water Managenment permit, and an Arny Corps of
Engi neers dredge-and-fill permt, but neither of those permts have been issued

to date. Cenerally the Gty requires a devel oper to obtain these "higher-order”
permts prior to issuing a building permt. Petitioner has never applied for or
installed sewer service, water service or any other utility service to the



property. Since he acquired the property, Petitioner has not cleared any
vegetation on the property except for mnor trinmmng adjacent to the roadway
which was required by the City for safety purposes.

40. In June of 1989, the City passed a resolution notifying the Departnent
of Environmental Regulation that it opposed Petitioner's application to place
fill upon the property.

41. On April 10, 1991, Petitioner submtted a CCAS to the City for a
proposed 96 unit residential devel opnent in three buildings on the subject

property.

42. Before the Ordinance was enacted, the Cty Planner prepared a report
dated July 3, 1991 reviewing Petitioner's CIAS as required by the ClAS
ordinance. In that review, the Gty Planner concl uded:

The project is located in the R 2H zoning district and
conforms to all provisions of that district, thus
requiring no variances or special exceptions.

43. On August 6, 1991, the Key West Gty Conmmi ssion considered
Petitioner's CIAS. The City Conmi ssion refused to approve the Petitioner's ClAS
application. Specifically, the Gty Comm ssion determned that Petitioner's
CI AS application was i nconplete and that the "subnmerged | and district”
designation ("SL") applied to the Petitioner's property as an overlay zoning
di strict because Petitioner's property is located in an area which is deened to
i ncl ude wetl ands and mangroves. The City Conm ssion requested that the ClAS
address the "subnerged | and district" before the CIAS application could be
deenmed conpl ete

44. The City Planner was not present at the August 6, 1991 Cty Conm ssion
nmeeti ng.

45. The "subnerged land district™ in Section 35.07(f), City of Key West
Code, provides that the density and site alteration of "environnentally
sensitive areas including but not limted to wetland comrunities, nmangroves,
tropi cal hardwood hammocks and salt ponds shall be zoned with a maxi mum density
of one (1) unit per acre. Site alteration shall be limted to a maxi num of ten
(10) percent of the total size." The "submerged |and district" overlay zone
applies to any parts of the property which fall within the description of
"environnmental |y sensitive areas" in Section 35.07, Cty of Key Wst Code.

46. Because there is confusion over the interpretation and applicability
of the SL district and because the SL | and use district does not appear on the
City's official zoning map, it was not considered in the preparation of the July
3 Report.

47. The evidence in this case was inconclusive as to whether Petitioner's
property is located in a SL district and/ or whether Petitioner's CIAS for his
property can be approved under the Cty regulations in place prior to the
adopti on of the Odinance.

48. On August 22, 1991, Petitioner submitted an anendnent to the Cl AS as
well as a Site Plan. The amendnent to the CIAS contests the City's concl usion
that Petitioner's property should be considered part of a SL district.



49. As set forth above, during this tinme period, the Cty had began
consi deration of the Ordinance. The first hearing on the O di nance was held on
June 18, 1991 and the Ordi nance was passed by the Gty Conm ssion on Septenber
3, 1991.

50. The Gty Planner notified Petitioner by letter dated Cctober 11, 1991
that his CIAS Site Plan review and approval had been "stayed" because of the
enact ment of the O dinance and because of the project's "inconsistencies with
the City's Pendi ng Conprehensive Plan."™ Petitioner requested an exception from
the effect of the Ordinance pursuant to the procedure contained in the
Ordi nance. A hearing was held before the City Conm ssion and the request was
deni ed.

CONCLUSI ONS OF LAW

51. The Division of Adm nistrative Hearings has jurisdiction of the
subject matter and the parties hereto pursuant to Sections 120.54(4) and
120.56(4), Florida Statutes (1991).

52. Pursuant to Section 120.54(4)(a):

Any substantially affected person may seek an

adm ni strative determ nation of the invalidity of any
proposed rule on the ground that the proposed rule is
an invalid exercise of delegated |egislative authority.

53. Section 120.56(1), Florida Statutes (1991), provides as foll ows:

Any person substantially affected by a rule may seek an
adm nistrative determ nation of the invalidity of the
rule on the ground that the rule is an invalid exercise
of del egated |l egislative authority.

54. Respondent and Intervenor assert the Petitioner |acks standi ng because
his CIAS and Site Plan are not approvable under the City's existing | and use
regul ations, in particular the SL designation. That conclusion is beyond the
scope of this proceeding. It is clear that the Petitioner submtted a ClAS on
April 10, 1991, and later subnmitted an amended CIAS and Site Plan on August 22,
1991. On Cctober 11, 1991, the Cty informed Berg that his anmended Cl AS and
Site Plan had been "stayed" because of the Ordinance. On Novenber 26, 1991, the
City conducted a hearing under the Ordinance to determ ne whether Petitioner's
project should be exenpted. No exenption was granted.

55. Thus, Petitioner's project has been stayed as a direct result of the
Ordi nance which only becane effective upon the energency approval by DCA. Any
further review of the project under the City's |and devel opment regul ati ons has
been halted. In view of these circunstances, it is concluded that Petitioner
has standing to chall enge the Proposed Rule as well as the Enmergency Rul e.

56. A proposed or existing rule is an "invalid exercise of del egated
| egislative authority" if any one or nore of the follow ng apply:

(a) The agency has materially failed to follow the
appl i cabl e rul e-maki ng procedure set forth in Section
120. 54;



(b) The agency has exceeded its grant of rul e-naking
authority, citation to which is required by Section
120.54(7);

(c) The rule enlarges, nodifies, or contravenes the
specific provisions of law inplenented, citation to
which is required by Section 120.54(7);

(d) The rule is vague, fails to establish adequate
standards for agency decisions or vests unbridled

di scretion in the agency; or

(e) The rule is arbitrary or capricious.

Section 120.52(8), Florida Statutes.

57. As set forth in Agrico Chem cal Co. v. State Departnent of
Envi ronnental Regul ation, 365 So.2d 759, 763 Fla. 1st DCA 1978), cert. denied,
376 So.2d 74 (Fla. 1979):

...[1]n a 120.54 hearing, the hearing officer mnust | ook
to the legislative authority for the rule and deterni ne
whet her or not the proposed rule is enconpassed wthin
that grant. The burden is upon one who attacks the
proposed rule to show that the agency, if it adopts the
rule, would exceed its authority; that the requirenents
of the rule are not appropriate to the ends specified
in the legislative act; that the requirenments contai ned
inthe rule are not reasonably related to the purpose
of the enabling legislation or that the proposed rule
or the requirenents thereof are arbitrary or
capri ci ous.

* * *
The requirenent that a chall enger has the burden of
denonstrating agency action to be arbitrary or
capricious or an abuse of adnministrative discretion is
a stringent one indeed.

58. In Departnent of Health and Rehabilitative Services v. Framat Realty,
Inc. 407 So.2d 238 (Fla. 1st DCA 1981), the First District Court of Appea
reversed a hearing officer's order invalidating a rule as beyond the
departnment’'s statutory authority. In reversing, the court nade clear that
adm ni strative rules nmust be upheld as long as the rule is within the range of
perm ssible interpretations of the statute, and that it is inappropriate to go
further to investigate whether the departnment's interpretation of the statute is
the only possible interpretation or the nost desirable one. See also,
Department of Administration v. Nelson, 424 So.2d 852 (Fla. 1st DCA 1982); Adam
Smith Enterprises v. Florida Departnent of Environnmental Regul ation, 553 So.2d
1260, 1274 n.23 (Fla. 1st DCA 1989).

59. In sum agencies are to be accorded w de discretion in the exercise of
their lawful rule making authority. Departnent of Professional Regul ation
Board of Medical Exam ners v. Durrani, 455 So.2d 515 (Fla. 1st DCA 1984);

Fl ori da Conm ssion on Human Rel ati ons v. Human Devel opnent Center, 413 So. 2d
1251 (Fla. 1st DCA 1982). Furthernore, the goals and intent of the legislative
grant of rule making authority must be considered in deciding whether to
invalidate a proposed rule or an existing rule. See, Florida \Waterworks
Association v. Florida Public Service Comm ssion, 473 So.2d 237 (Fla. 1st DCA
1985), rev. den. 486 So.2d 596 (Fla. 1986).



60. Sections 380.05(6) and (11), Florida Statutes, constitute both the
specific authority for and the law inplenented by the Emergency Rule and the
Proposed Rule. DCAis required to review the Energency Rule and the Proposed
Rule solely to determine their conpliance with the Principles for Quiding
Devel opnent. As indicated in the Findings of Fact above, DCA concluded that the
Ordinance is consistent with the Principles for Guiding Devel opnent contai ned
within Rule 28-36.003, Florida Administrative Code. Therefore, DCA was required
by Section 380.05, Florida Statutes, to approve the O di nance by rule.

61. Wether or not the noratoriumis appropriate or legally justified is
beyond the scope of this proceeding. However, it is noted that, generally, a
nmoratoriumis considered valid as long as it is formally enacted as an ordi nance

in accord with all procedural requirements. "[BJuilding noratoria are vitally
related to the public welfare, health and safety, and ... such 'hol ding devices
are valid pending a conprehensi ve eval uation of environnmental values." Jason v.

Dade, 37 Fla. Supp. 190, 192 (Dade County Cr. C. 1972). A noratoriumis an
appropriate planning tool for a |local government to use when the | oca

government is adopting a new conprehensive plan. Franklin County v. Leisure
Properties, Ltd., 430 So.2d 475 (Fla. 1st DCA 1983). "A |local governnment may be
confronted with the need to anmend its current plan prior to the adoption of a
new plan in order to prevent the establishment of undesirable construction which

woul d be inconsistent with the goals of the new plan.” 1d. at 481. In dicta,
the Fourth District Court of Appeal recently concurred with the reasoni ng of
Lei sure Properties and noted that the "...forestalling of 'undesirable

constructi on which would be inconsistent with the goals of the new plan' is
acconpl i shed through the proper enactnent of an ordinance inposing noratorium™
Gardens Country Cub, Inc. v. Pal mBeach County, 590 So.2d 488, 491 (Fla. 4th
DCA 1991).

62. Petitioner offered no persuasive evidence that any aspect of either
t he Emergency Rule or the Proposed Rule was arbitrary or capricious,
i nconsistent with the enabling statutes, or otherwise invalid. The main
argunents raised by Petitioner in this case were that the Energency Rul e was
i nval i d because there is no i medi ate danger to the public health, safety and
wel fare and the Proposed Rul e should be invalidated because no adequate EI'S was
provi ded.

63. In evaluating Petitioner's argunments, it is inmportant to keep in mnd
the | egislative objectives behind the rulemaking in this case. The Area of
Critical State Concern programis intended to protect inval uabl e environnenta
and natural resources of regional or statew de inportance through DCA oversi ght
of land devel opnent regul ati ons which are adopted by |ocal governments | ocated
within Areas of Critical State Concern. Section 380.05, Florida Statutes. To
assert that |ocal governnments in Areas of Critical State Concern cannot adopt
noratoria wi thout the delay caused by the rul emaki ng process woul d i npose an
unnecessary bureaucratic obstacle to the enactnent of new City O di nances or
policies. The policy decisions inherent in a |ocal government's decision to
i mpose a buil ding noratorium should not be subject to chall enge and review
pursuant to Chapter 120, Florida Statutes sinply because the property in
guesti on has been designated an Area of Critical State Concern. Instead, any
chal | enge should be Iimted to a review of DCA's determ nation of the
consi stency of the local government's actions with the Principles for Quiding
Devel opnent .

64. As indicated in the Findings of Fact above, the City is facing serious
problenms with water quality, potable water supply, solid and |iquid waste,
transportation and hurricane evacuation. These problens notivated the City to



adopt a noratorium In the context of this case, these problens represent a
sufficient present danger to justify the approval of the O di nance by energency
rule.

65. The Area of Critical State Concern designation should not be
interpreted to affect the City of Key West's authority to adopt a noratorium
under appropriate circunstances. 2

66. An administrative agency is authorized to adopt an emergency rul e upon
a finding that an i medi ate danger to the public health, safety, or welfare
exi sts. An agency is authorized to adopt any rule necessitated by the inmedi ate
danger by an procedure which is fair under the circunstances and necessary to
protect the public interest. Section 120.54(9)(a), Florida Statutes.

67. Wiile the agency reasons for finding a genuine energency mnmust be
factually explicit and persuasive, see, Florida Honebuil ders Association v.
Di vi sion of Labor, 355 So.2d 1245, 1246 (Fla. 1st DCA 1978); Colden Rule Inc. v.
Department of |nsurance, 586 So.2d 429 (Fla. 1st DCA 1991), the courts have
approved state agencies availing thensel ves of enmergency rule procedures to
bring their prograns in accord with |egislative objectives. Little v. Coler
557 So.2d 157, 159 (Fla. 1st DCA 1990).

68. Unfortunately, tine delays automatically built into the rule making
process coul d preclude the Ordinance from becom ng effective for several nonths
absent approval by energency rule. Wile the evidence does not necessarily
i ndicate the collapse or failure of any public facility is inmnent, DCA would
be seriously inpeding the inplenentation of the Cty's policy determnation to
enact a noratoriumif it failed to pronptly approve the Ordinance. 1In view of
t he purpose of DCA' s review of the Ordinance and considering all of the
circunstances of this case, it would be a mistake to require evidence of the
imm nent failure of some public facility before allowi ng DCA to adopt an
energency rule so that an inportant policy decision of the City can be
i medi ately inplenmented. As noted above, the requirenment that DCA approve the
City's land devel opment regulations is only intended to ensure that the
regul ations are in conpliance with the Principles Quilding Devel opnent. It is
not intended to otherwise interfere with or delay the policy determ nations of
the Cty.

69. The procedures used to adopt the Emergency Rule were fair under the
ci rcunmst ances and DCA properly deened themto be necessary and appropriate to
protect the public interest. The proper standard for such a determination is
whet her there was an abuse of discretion. Little v. Coler, 557 So.2d 157, 160

(Fla. 1st DCA 1990). In this case, the noratoriumwas advertised in |oca
newspapers as a |l ocal ordinance and was subject to public comrent at several Key
West Gty Conm ssion neetings. It was adopted by local officials with the

authority to do so. The procedures followd by DCA in this case were fair and
appropriate given its limted review function

70. An econom c inpact statenment is not required for emergency rules
adopted pursuant to Section 120.54(9), Fla. Stat. Therefore, DCA's failure to
prepare an economni c i npact statement for the Enmergency Rule is not a basis for
i nvalidating that Rule.

71. Petitioner's challenge to the Proposed Rul e was prem sed largely on
the purported i nadequacy of the EIS. Petitioner argues that DCAis required to
foll ow the rul emaki ng procedures of Section 120.54, Fla. Stat. (1991), which
require both a summary of the estimate of the economc inpact of the proposed



rule on all persons affected by it and a detail ed econoni c inpact statenent
reflecting informati on on the economic inpact of the proposed agency action

This is to ensure a conprehensive and accurate anal ysis
of econom c factors; which factors work together wth
soci al factors and | egislative goals underlying agency
action; to direct agency attention to key

consi derations and thereby facilitate inforned

deci si on-naki ng; and finally to expose the

adm ni strative process to public scrutiny.

Department of Health and Rehabilitative Services v. Wight, 439 So.2d 937, 940
(Fla. 1st DCA 1983).

72. Petitioner correctly points out that the failure to prepare an
econom ¢ inpact statenment may be fatal to the validity of the rule. Departnent
of Health and Rehabilitative Services v. Wight, 439 So.2d 937 (Fla. 1st DCA
1983); Polk v. The School Board of Pol k County, 373 So.2d 960 (Fla. 2nd DCA
1979) . However, deficiencies in an econom c inpact statenent are not
grounds to invalidate a proposed rule as Iong as the deficiency in the economc
i npact statenent does not inpair the fairness of the rul e-maki ng proceedi ngs
and, therefore, the harm ess error doctrine will apply. Plantation Residents
Assn., Inc. v. Broward County School Bd., 424 So.2d 879 (Fla. 1st DCA 1982),
pet. for rev. den., 436 So.2d 100 (Fla. 1983).

73. The absence or insufficiency of an econom c inpact statenent is
harm ess error if it is established that the rule inplements al ready established
procedures, or if it is shown that the agency fully considered the asserted
econom ¢ factors and inpact. Departnment of Health and Rehabilitative Services
v. Wight, 439 So.2d 937 (Fla. 1st DCA 1983); Florida-Texas Freight, Inc. v.
Hawki ns, 379 So.2d 944 (Fla. 1979). The econom c inpact statenent for the
Proposed Rule is not materially deficient when judged by these standards.

74. Again, it is inportant to keep in mind that the policy decision to
i npose a noratoriumwas made by the City and not DCA. To require DCA to conduct
an econom ¢ study on this underlying policy choice would frustrate the
| egi sl ative purpose of requiring DCA to review the Ordinance for conpliance with
the Principles Quiding Devel opnment.

75. In his Petitions to invalidate the Rules, Petitioner alleged severa
addi ti onal grounds. However, no persuasive evidence or argument was presented
to support those grounds. It is noted that Petitioner has alleged that the

Ordi nance is unconstitutional for, among other reasons, failing to prescribe
definite standards. See, City of Mam v. Save Brickell Ave. Inc., 426 So.2d
1100 (Fla. 3rd DCA 1983); Askew v. Cross Key Waterways, 372 So.2d 913 (Fla
1978). Wether a proposed rule is constitutional can properly be addressed in a
Section 120.54 proceeding. Departnent of Environmental Regulation v. Leon
County, 344 So.2d 297 (Fla. 1st DCA 1977). The legislature has al so recognized
that energency rules are "subject to applicable constitutional and statutory
provisions."” Section 120.54(9)(d), Florida Statutes. However, the Cty is not
a State agency subject to the "Admi nistrative Procedure Act", Chapter 120,
Florida Statutes (1991). Therefore, Petitioner can not directly challenge the
constitutionality of the Ordinance in this admnistrative hearing. See, H Il v.
Monroe County, 581 So.2d 225 (Fla. 3rd DCA 1991). In viewof the limted role
of DCA in reviewing the Ordinance as set forth above, Petitioner's
constitutional challenge to the Proposed Rule is rejected.



ORDER
Based upon the foregoing Findings of Fact and Conclusions of Law, it is

ORDERED that the Petitioner's challenge to the Proposed Rule and the
Emergency Rul e are di sm ssed.

DONE AND ORDERED this 8th day of Miy, 1992, at Tall ahassee, Florida.

J. STEPHEN MENTON, Hearing O ficer
Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 8th day of My, 1992.

ENDNOTES

1/ Since the hearing, DCA has promul gated a Second Energency Rule, 9J-ER-91-4,
whi ch extends the chal |l enged Enmergency Rule. For purposes of this Recomrended
Order, the references to "Enmergency Rule" will include both Rule 9J-ER-91-3 and
9J- ER-91- 4 references.

2/ Section 380.05(1)(b), Florida Statutes, provides that, "The [Adm nistration
Conmi ssion] is not authorized to adopt any rule that would provide for a

nor at ori um on devel opnent in any area of critical state concern.” This
prohibition is intended to limt the Adm nistration Comn ssion frominposing or
requiring a noratorium It is not applicable in this case since DCA's only duty
is to approve or reject conprehensive plan anendnents and | and devel opnent

regul ations initiated by the Cty. Such reviewis beyond the scope of Section
380. 05(1) (b).

APPENDI X TO FI NAL ORDER, CASE NCS. 91-7243RP and 91- 7283RP

Al parties have submitted Proposed Recommended Orders. The foll ow ng
constitutes ny rulings on the proposed findings of fact subnmitted by the
parties.

The Petitioner's Proposed Findings of Fact

Pr oposed Par agr aph Nunber in the Findings of
Fi ndi ng of Fact in the Final O der Were Accepted
Fact Nunber or Reason for Rejection

Adopted in substance in Findings of Fact 36.
Adopted in substance in Findings of Fact 38.
Subordi nate to Findings of Fact 40.

Subordi nate to Findings of Fact 8.

Adopted in substance in Findings of Fact 41 and 48.

GhwoNE



10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24,
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44,

45,

46.

47.
48.
49,

50.

The first two sentences are adopted in

substance in Findings of Fact 6.

sentence is

rejected as

Adopted in substance in

Subor di nat e
Subor di nat e

to Fi ndi ngs
to Fi ndi ngs

Adopted in substance in
Adopted in substance in

Rej ect ed as unnecessary.

Adopted in substance in
Adopted in substance in

Rej ected as
Subor di nat e
Subor di nat e
Subor di nat e
Rej ected as
Subor di nat e

unnecessary.
Fi ndi ngs of
of Fact 43,
of Fact 46.
Fi ndi ngs of
Fi ndi ngs of

Fi ndi ngs of
Fi ndi ngs of

vague and unnecessary.

to Fi ndi ngs
to Fi ndi ngs
to Fi ndi ngs

unnecessary.

to Fi ndi ngs

Adopted in substance in

Subor di nat e

to Fi ndi ngs

Adopted in substance in
Adopted in substance in

Subor di nat e
Subor di nat e

to Fi ndi ngs
to Fi ndi ngs

Adopted in substance in

Rej ected as
Subor di nat e
Rej ected as
Rej ected as
Rej ected as
Subor di nat e
Subor di nat e
Subor di nat e
Subor di nat e
Subor di nat e
Subor di nat e
Subor di nat e
Subor di nat e

of Fact 17.
of Fact 17.
of Fact 17.

of Fact 17.
Fi ndi ngs of
of Fact 14,
Fi ndi ngs of
Fi ndi ngs of
of Fact 14,
of Fact 21.
Fi ndi ngs of

vague and unnecessary.
of Fact 15 and 16.

to Fi ndi ngs

unnecessary.
unnecessary.
unnecessary.

to Fi ndi ngs
to Fi ndi ngs
to Fi ndi ngs
to Fi ndi ngs
to Fi ndi ngs
to Fi ndi ngs
to Fi ndi ngs
to Fi ndi ngs

Adopted in substance in

Subor di nat e
Subor di nat e

unnecessary.

i n Fi ndi ngs

this proposal

Fact 32 and

to Fi ndi ngs
to Fi ndi ngs

of Fact 31.

33.

of Fact 17.
of Fact 18,

The | ast

Fact 9 and 49.
44 and 46.

Fact 50.
Fact 9.

Fact 10 and 37.
Fact 10 and 12.

Fact 17.
15, 18 and 19.
Fact 18.
Fact 20.
15, 19 and 21.

Fact 26.

19 and 27.

of Fact 18 and 27.

of Fact 14,
of Fact 27.
of Fact 16.

15, 21 and 27.

of Fact 16 and 27.
of Fact 30 and 31.

Fi ndi ngs of
of Fact 33.

Fact 30.

of Fact 30-33.
The first sentence is rejected as
The second sentence i s adopted
i n substance in Findings of Fact 33.
The first sentence is adopted in substance
The remai nder of

i s subordinate to Fi ndings of

The first sentence is adopted in substance

i n Fi ndi ngs

of Fact 32.

The second

is rejected as unnecessary.
Adopted in substance in Findings of Fact 34.
Addressed in the Conclusions of Law

Rej ect ed as unnecessary.

The i ssue

sent ence

of

whet her Petitioner's project could or should
have been exenpted fromthe Ordinance is
beyond the scope of this proceedi ng.

Rej ect ed as unnecessary.



The Respondents's Proposed Fi ndi ngs of Fact

Pr oposed
Fi ndi ng of

Fact Nunber

NoARWNE

9.

10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24,

Par agraph Nunber in the Findings of Fact
in the Final Order Wiere Accepted or Reason
for Rejection.

Adopted in substance in Findings of Fact 1.
Adopted in substance in Findings of Fact 2 and 10.
Adopted in substance in Findings of Fact 10-12.
Subordi nate to Findings of Fact 15.

Adopted in substance in Findings of Fact 6 and 7.
Adopted in substance in Findings of Fact 8.
Subordi nate to Findings of Fact 14-16, 21 and 27.
Rej ected as unnecessary except subparagraph b is
adopted in substance in Findings of Fact 41, 43, 48
and 50.

Subordi nate to Findings of Fact 13.

Subordi nate to Findings of Fact 32 and 33.

Adopted in substance in Findings of Fact 18.
Adopted in substance in Findings of Fact 14.
Adopted in substance in Findings of Fact 22.
Adopted in substance in Findings of Fact 24 and 27.
Adopted in substance in Findings of Fact 28.
Adopted in substance in Findings of Fact 29.
Adopted in substance in Findings of Fact 29.

Subordi nate to Findings of Fact 30 and 31.

Subordi nate to Findings of Fact 35.

Adopted in substance in Findings of Fact 36-39.
Adopted in substance in Findings of Fact 41 and 48.
Addressed i n paragraph 4 of the Conclusions of Law.
Subordi nate to Findings of Fact 43, 45 and 47.
Adopted in substance in Findings of Fact 45.

The Intervenor's Proposed Findi ngs of Fact

Pr oposed
Fi ndi ng of

Fact Nunber

ONoURWNE

Par agraph Nunber in the Findings of Fact
in the Final Oder Wiere Accepted or Reason
for Rejection.

Adopted in substance in Findings of Fact 39.
Adopted in substance in Findings of Fact 39.
Adopted in substance in Findings of Fact 39.
Adopted in substance in Findings of Fact 39.
Adopted in substance in Findings of Fact 39.
Subordi nate to Findings of Fact 43, 46 and 50.
Subordi nate to Findings of Fact 46 and 47.

Subordi nate to Findings of Fact 46 and 47

and paragraph 4 of the Concl usions of Law.

Adopted in substance in Findings of Fact 50.
Addressed i n paragraph 4 of the Concl usions of Law.
Subordi nate to Findings of Fact 15 and 16.

Rej ect ed as unnecessary.

Rej ected as unnecessary. No chall enge was made to
t he procedures followed in adopting the O dinance.
Rej ect ed as unnecessary.



16. Rej ect ed as unnecessary.
17. Rej ect ed as unnecessary.

COPI ES FURNI SHED:

Li nda Shell ey, Secretary
Department of Community Affairs
2740 Centerview Drive

Tal | ahassee, Florida 32399

G Steven Pfeiffer, General Counse
Department of Community Affairs
2740 Centerview Drive

Tal | ahassee, Florida 32399

Andrew M Tobin, Esquire
Matt son & Tobin

P. O Box 586

Key Largo, Florida 33037

Kat heri ne Castor

Assi stant CGeneral Counse

David L. Jordan

Assi stant CGeneral Counse
Department of Community Affairs
2740 Centerview Drive

Tal | ahassee, Florida 32399-2100

Leslie K. Dougal

Assistant City Attorney

City of Key West

P. O Box 1409

Key West, Florida 33041-1409

Carrol |l Webb, Executive Director
Adm ni strative Procedures Committee
120 Hol | and Bui | di ng

Tal | ahassee, Florida 32399-1300

Li z d oud, Chi ef

Bur eau of Adm nistrative Code
Room 1802, The Capito

Tal | ahassee, Florida 32399-0250

NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A PARTY WHO | S ADVERSELY AFFECTED BY THI'S FI NAL ORDER | S ENTI TLED TO JuDi Cl AL
REVI EW PURSUANT TO SECTI ON 120. 68. FLORI DA STATUTES. REVI EW PROCEEDI NGS ARE
GOVERNED BY THE FLORI DA RULES OF APPELLATE PROCEDURE. SUCH PROCEEDI NGS ARE
COMMENCED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH THE AGENCY CLERK OF THE
DI VI SION OF ADM NI STRATI VE HEARI NGS AND A SECOND COPY, ACCOVPANI ED BY FI LI NG
FEES PRESCRI BED BY LAW W TH THE DI STRI CT COURT OF APPEAL, FIRST DI STRICT, OR
WTH THE DI STRI CT COURT OF APPEAL I N THE APPELLATE DI STRI CT WHERE THE PARTY
RESI DES. THE NOTI CE OF APPEAL MUST BE FI LED WTHI N 30 DAYS OF RENDI TI ON OF THE
OCRDER TO BE REVI EVED.



